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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Smti. S. Bora,  
      Sessions Judge,  
        Udalguri.  
 

 

Crl. Appeal No. 8/2017 

    

   1. Sri Biju Das, 

   2. Smti. Lolita Rajbangshi 

                     …………Appellants. 

     -Vs-  

    1. Sri Nabaji Das, 

    2. Sri Mintu Das, 

    3. SriHimangshu Kalita, 

    4. Sri Chintu Kalita, 

    5. Sri Ripunja Hazarika, 

    6. Sri Tulika Barman 

                                                   …………...……………Respondents.  

Appearance :  

 For the appellants    : Mr. T. Boro, Advocate. 

 For the respondent   : Mr. M.C. Narzary, Advocate.  

 Date of hearing       : 9.1.2018,20.1.2018. 

 Date of judgment    : 25.1.2018. 

 

J U D G M E N T 

 

 This appeal is directed against the judgment and order dated 6.10.16 

passed by Chief Judicial Magistrate, Udalguri in G.R. Case No.345/13 whereby 

accused/respondents were convicted under section 341/323/34 IPC and 

released the accused/respondents by exercising the power u/s 4 of the 

Probation of Offenders Act by furnishing bond to maintain peace and good 

behaviour of the period of one year.  
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2. The case of the prosecution, in brief, is that on 28-03-2013 the informant Biju 

Das had lodged an FIR before the O/C Udalguri PS stating that on that day at 

about 5-00 P.M. while he was returning home from “Namghar” the accused 

persons wrongfully restrained him on the way and assaulted him by iron rod. The 

accused also assaulted his sister Lalita Das with sharp weapon and caused injury 

on her face. Hence the prosecution case.  

 

3.  On the appearance of the accused persons before the court, the learned 

court below furnished copy of necessary police papers to them. Upon hearing both 

sides and perusal of materials on record, the court below framed charge against 

the accused Nabaji Das, Mntu Das and Chintu Das for the offence punishable u/s 

341/323/354/34 IPC and charge u/s 341/324/354/34 IPC was framed against the 

accused persons Ripunja Hazarika, Himangshu Kalita and Tulika Barman. The 

respective charges were read over and explained to the accused persons to which 

they pleaded not guilty and claimed to be tried.  

 

4.  The prosecution in order to bring home the charges against the accused 

persons examined 6 (six) witnesses, whereas, none was examined by the defence. 

In their statement recorded u/s-313 CrPC the accused/respondents denied to have 

committed the alleged crime.  

 

5.  The learned court below at the conclusion of the trial found the 

accused/respondents guilty and convicted them as mentioned hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned judgment and 

order aforementioned, the appellants preferred this appeal contending that the 

learned court below failed to appreciate the evidence on record in its proper 

perspective, that the court below erred in law and fact. It is submitted that the 

impugned judgment and order are liable to be set aside and cancel the benefit of 

exercised u/s 4 of Probation of Offenders Act and to convict the 

accused/respondents u/s 324/354/34 IPC.  

 

7.  I have heard argument advanced by learned counsel of the parties and 

perused the case record as well as impugned judgment of learned court below.  



 3 

 

8.  PW1, Biju Das stated in his deposition that on 28-03-2015 at about 5-00 PM 

while he was returning to his house, the accused Ripunjoy stopped his bicycle and 

assaulted him with a rod. Thereafter, the accused Nabajit Das, Mintu Das, 

Himangshu, Chintu and Tulika Barman had arrived at the place of occurrence. The 

accused persons took him to an isolated place and assaulted him there. Hearing his 

cries his sister Lalita Rajbangshi came to the spot and tried to save him. But the 

accused persons did not spare her and also assaulted her. The accused had taken 

away Rs. 50000/- (Rupees fifty thousand) from his pocket. 

 In his cross-examination this witness stated that which accused had 

assaulted his sister he had not noticed. 

 

9. PW 2, Lalita Rajbangshi deposed that one Pinkumoni Das had come and 

informed her that her brother Biju Das had been assaulted by the accused 

Ripunjoy, Mintu, Nabajit, Himangshu and Tulika. When she got the news that her 

brother was assaulted by the accused persons, she ran to help her brother and 

there the accused had caught her and assaulted her. Acused Tulika Barman was 

armed with 'dao' and she had given a blow causing injury on her right hand and 

face.  

 During cross-examination she stated that both the parties had filed cross-

case regarding the same occurrence.  

 

10. PW 3, Atul Medhi  stated that he had heard that the accused persons had 

assaulted the informant (PW1) and his sister Lalita Rajbangshi. But he had not 

seen the 'Mar-pit'.  

 

11. PW 4, Anju Barman stated that he heard a 'hulla' at the house of Chintu 

Kalita where he had seen accused Basanta Kalita was assaulting Biju Das. He had 

seen the accused Himangshu, Mintu , Chintu and other accused were assaulting 

the PW1. 

 

12. PW5, Dr. Bhagirath Dey, Medical and Health Officer, Udalguri Civil Hospital, 

examined  Biju Das and Lalita Rajbangshi. On examination of Biju Das he found 

redness over the left shoulder. Injury was noted to be fresh and caused bu blunt 
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weapon. On examination of Lalita Rajbangshi doctor found cut injury over the right 

hand and there was also abrasion on the upper lip. Injuries were fresh and simple.  

 

13. PW6, Jyoti Baruah, I.O. of this case, investigated the case and after 

completion of investigation filed charge-sheet u/s 354/323/34 IPC against the 

accused persons.  

 In his cross-examination he confirmed that Lalita Rajbangshi in her 

statement made before him did not name any of the accused specifically.  

 

14. I have heard the learned counsel for the appellants as well as learned PP. I 

have perused the evidence and materials on record. 

 

15. I have scanned the evidence on record. It should be borne in mind that this 

appeal has not been preferred by the accused persons in GR case No.345/2013 but 

by the informant for setting aside the order of release the convict/respondent on 

probation and to convict the accused persons. 

 

16. In the present case, six prosecution witnesses were examined by the 

prosecution. The learned trial court rightly appreciated the evidence on record and 

rightly convicted the accused persons.  

 

17. The learned trial court instead of passing sentence, released the accused 

persons on probation. 

 

18. Now, let us discussed how far the release of convict/respondents u/s 4 of 

the Probation of Offenders Act was justified.  

 

19. Section 4 of the Probation of Offenders Act reads as follows:- 

 

 “When any person is found guilty of having committed an offence not 

punishable with death or imprisonment for life  and the court by which the person 

is found guilty is of opinion that, having regard to the circumstances of the case 

including the nature of the offence and the character of the  offender, it is 

expedient to release him on probation of good  conduct, then, notwithstanding 
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anything contained in any other law for the time being in force, the court may, 

instead of sentencing him at once to any punishment direct that he be released on 

his entering into a bond, with or without  sureties, to appear and receive sentence 

when called upon  during such period, not exceeding three years, as the court may 

direct, and in the meantime to keep the peace and be of good behaviour: Provided 

that the court shall not direct such release of an offender unless it is satisfied that 

the offender or his surety, if any, has a fixed place of abode or regular occupation 

in the place over which the court exercises jurisdiction or in which the offender is 

likely to live during the period for which he enters into the bond. 

(2) Before making any order under sub-section (1), the court  shall take into 

consideration the report, if any, of the probation officer concerned in relation to the 

case. 

(3) When an order under sub-section (1) is made, the court  may, if it is of 

opinion that in the interests of the offender and of the public it is expedient so to 

do, in  addition pass a supervision order directing that the offender  shall remain 

under the supervision of a probation officer  named in the order during such 

period, not being less than one year, as may be specified therein, and may in such 

supervision order, impose such conditions as it deems necessary for the due 

supervision of the offender. 

(4) The court making a supervision order under sub-section (3) shall require  the 

offender, before he is released, to enter  into a bond, with or without  sureties, to 

observe the conditions specified in such order and such additional conditions with 

respect to residence, abstention from  intoxicants  or any other matter as the 

court may, having  regard to the particular circumstances, consider fit to impose for 

preventing a repetition of the same offence or  a commission of other offences by 

the offender. 

(5) The court making a supervision order under sub-section (3) shall explain to the 

offender the terms and conditions of the order and shall forthwith furnish one copy 

of the supervision order to each of the offenders, the sureties, if any, and the 

probation officer concerned.” 

 

20. Giving the benefit of probation to the convicts is a discretionary matter and 

this discretion cannot be interfered with. The question of in which the Probation of 

Offenders Act applied depends upon the facts and circumstances of each case.  

https://indiankanoon.org/doc/937408/
https://indiankanoon.org/doc/810837/
https://indiankanoon.org/doc/490161/
https://indiankanoon.org/doc/1616052/
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21. In the present case the learned trial court after discussion of evidence in 

detail found the accused persons guilty u/s 341/323/34 IPC. The learned trial court 

after giving reason extended the benefit of probation of offenders Act to the 

convict. The incident of this case had occurred on sudden quarrel. The respondent 

had filed a cross-case for the same occurrence.  

 

22. Situated thus, I find release of respondents on probation is held proper. 

There is no any reason to interfere upon the findings of the ld. Trial court.  

 

23. The appeal is dismissed.  

 

24.  This appeal stands disposed of on contest.  

 

25.   Send down the G.R. case record with a copy of this judgment.  

 

26. Given under my hand and the seal of this court on this the 25th day of 

January/2018.  

 

  Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 

 

 

 
 
 


